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ROYAL BANK OF CANADA

ROYAL TRUST CORPORATION OF CANADA

THE ROYAL TRUST COMPANY

OPTIONAL MORTGAGE COVENANT – ASSIGNMENT OF LEASE(S)

Land Titles Act, S.N.B. 1981, c.L-1.1 s.25

SECTION 1.0 - DEFINITIONS

In this document:

(1) Assigned Rights and Assigned Right have the meaning set out in Sections 2.1 and 2.2.

(2) Assignment means this optional mortgage covenant, the Mortgage and any Form 23 - Assignment delivered by the Mortgagor to the Mortgagee in respect of the Leases.

(3) Default has the meaning set out in Section 4.1.

(4) Indebtedness means at any time all of the then indebtedness, liability and obligations, direct or indirect, absolute or contingent, matured or unmatured, liquidated or unliquidated, of the Mortgagor to the Mortgagee, secured by the Mortgage.

(5) Land means the parcel(s) specified in the Mortgage and includes without limitation, all buildings, erections, improvements and fixtures thereon.

(6) Leasehold Benefits means the benefit of all tenant’s, guarantor’s, indemnifier’s or other party’s covenants and obligations contained in any Lease, or in any agreement collateral thereto, and includes without limitation the benefit of any right, option or obligation of any tenant or other person to renew or extend any Lease, or to lease other space, and any other collateral advantage or benefit to be derived from the Leases or any of them.

(7) Lease or Leases means any lease or leases the particulars of which are indicated on any Form 23 - Assignment of Lease executed by the Mortgagor in favour of the Mortgagee, and all other leases, agreements to lease, tenancies or agreements granting a right or licence to occupy, and all amendments, renewals or extensions thereof, in all cases whether written or oral, premises comprising all or any part of the Land in respect of which the Mortgagor or its successors and assigns is or becomes the landlord or is the successor of the original landlord.

(8) Lessee means each and every tenant under a Lease and any person responsible for payment of Rents for any part of the Land.

(9) Lessor means the mortgagor or other owners from time to time of the Land.

(10) Mortgage means the Form 15 Mortgage into which this optional mortgage covenant is incorporated by reference including any other optional mortgage covenants incorporated therein.  The  terms "Mortgagee" and "Mortgagor" mean the individuals, firms and/or corporations named as mortgagee and mortgagor in the Mortgage.

(11) Other Party and Other Parties has the meaning set out in Section 5.1.

(12) Rents includes all rent, additional rent, deposits as security or otherwise, revenues, other moneys, issues, monetary benefits, rights and profits, present and future, absolute or contingent derived or to be derived by the Mortgagor from the Leases or the Land.

SECTION 2.0 - CONSIDERATION AND ASSIGNMENT

2.1 Consideration and Grant

The Mortgagor, in consideration of the premises, the making of the Mortgage and the sum of Two ($2.00) Dollars now paid by the Mortgagee to the Mortgagor and other good and valuable consideration (the receipt and sufficiency whereof is hereby acknowledged), does hereby assign, transfer and set over to the Mortgagee all the right, title and interest of the Mortgagor in and to, and the full benefit of:

(1) the Leases;

(2) the Rents; and

(3) the Leasehold Benefits;

and each and every one of them, all of which are sometimes hereinafter collectively referred to as the “Assigned Rights”.

2.2 Separate Assignments

Each of the rights, privileges, benefits, contracts, or other documents or interests comprised in the Assigned Rights (hereinafter individually called an “Assigned Right”) shall be deemed to be the subject of a separate and individual assignment by the terms hereof.  In particular, and, without limiting the foregoing, each of the Leases, the Rents derived and to be derived from each of the Leases and the Leasehold Benefits derived and to be derived from each Lease shall be deemed to be the subject of a separate and individual assignment by the terms hereof, and the Rents derived and to be derived from any one of the Leases shall be deemed to have been assigned separately from the assignment of the Leasehold Benefits under each Lease to which the Rents relate and from the assignment of the Lease itself.  The Mortgagee may exercise its rights hereunder to in respect of each Assigned Right separately and whether or not the Mortgagee in its discretion exercises such rights in respect of any or all of the other Assigned Rights.

2.3 Performance by Mortgagee

Nothing herein shall obligate the Mortgagee to assume or perform any obligation of the Mortgagor to any third party in respect of or arising out of the Assigned Rights or any of them and the Mortgagor shall indemnify and save harmless the Mortgagee from any and all claims of such third parties.  The Mortgagee may however, at its option, assume or perform any such obligations as the Mortgagee considers necessary or desirable to obtain the benefit of the Assigned Rights free of any set off, deduction or abatement and any money expended by the Mortgagee in this regard shall form part of the Indebtedness and bear interest at the rate from time to time applicable to the outstanding balance of the Indebtedness.

2.4 Where Consent Required

Nothing herein shall constitute an assignment or attempted assignment of any right, privilege, benefit, contract, or other document or instrument which by the terms thereof or by law is non-assignable or which requires the consent of any third party to its assignment.  In each such case the Mortgagor shall, unless the Mortgagee otherwise agrees in writing, forthwith attempt to obtain, at the Mortgagee’s request, and obtain, if available, the consent of any necessary third party to its assignment hereby and to its further assignment to any third party who may acquire same as a result of the Mortgagee’s exercise of remedies in case of default and upon such consent being obtained or waived this agreement shall apply thereto without regard to this Section 2.4 and without the necessity of any further assurances to effect the assignment thereof.

2.5 Pending Consent

In any case to which Section 2.4 applies, unless and until consent to assignment is obtained as therein provided, the Mortgagor shall, to the extent it may do so by law or under the terms of the document or interest therein referred to, hold all benefit to be derived therefrom in trust for the Mortgagee as additional security for the Indebtedness but as if Section 3.1 and 4.2 applied, and shall deliver up all such benefit to the Mortgagee forthwith if demanded following Default.

2.6 Need for Consent

Without limiting the effect of the two immediately preceding sections in any case to which they apply now or hereafter, the Mortgagor covenants with the Mortgagee that none of the Assigned Rights in existence on the date hereof are incapable of assignment to the Mortgagee in accordance with the terms of this Assignment, nor are the same incapable of further assignment by the Mortgagee or any receiver in the course of exercise of remedies in case of Default, nor is the consent of any third party required for any such assignment; and the Mortgagor further covenants with the Mortgagee that no Assigned Rights will be hereafter acquired, obtained or agreed to by the Mortgagor which are not assignable and assigned to the Mortgagee in accordance with the terms hereof or which are incapable of further assignment by the Mortgagee or any receiver in the course of exercise of remedies in case of Default, or which require the consent of any third party to any such assignment.

2.7 Re-assignment at Mortgagee’s Option

The Mortgagee may at any time and whether or not Default has occurred, without further request or agreement by the Mortgagor, re-assign to the Mortgagor or its successors or assigns any or all of the Assigned Rights, by an instrument of re-assignment in writing executed by the Mortgagee delivered to the Mortgagor at the address for notices hereunder.  Such instrument upon delivery shall constitute a good and sufficient re-assignment of all the Mortgagee’s right, title and interest in and benefit of the Assigned Right or Assigned Rights to which it pertains and a release and termination of obligations (if any) of the Mortgagee with respect thereto.  The Mortgagee may but shall not be obligated to notify any Other Party of the re-assignment.  If no notice is given, the Mortgagee shall provide the Mortgagor on request, at the Mortgagor’s expense, with a notice of re-assignment executed by the Mortgagee.  The Mortgagee shall not by such re-assignment give any express or implied representation or warranty to the Mortgagor as to the Assigned Right or Assigned Rights or anything related thereto.

2.8 Security

The within assignment and transfer although absolute and intended so to be shall be held by the Mortgagee as continuing collateral security to the Mortgagee for the payment of the Indebtedness and performance by the Mortgagor of all of its obligations under the Mortgage, this Assignment, and any other security for the Indebtedness held at any time by the Mortgagee, and upon satisfaction of the Indebtedness and performance of all such obligations shall at the Mortgagor’s expense be re-assigned to the Mortgagor or as it may direct.

2.9 Further Assurances

The Mortgagor covenants and agrees from time to time and at all times hereafter at the request of the Mortgagee to execute and deliver at the expense of the Mortgagor such further assurances for the better and more perfectly assigning to the Mortgagee of the Leases and any renewals thereof, including, without limitation, Form 23 - Assignments, as the Mortgagee shall reasonably request.  The Mortgagee agrees that in the event it does execute and deliver a Form 23 - Assignment (Assignment of Lease), the terms of this Optional Mortgage Covenant shall apply to and govern such assignment.  Any such Form 23 - Assignment is to be prepared by Mortgagee's solicitors at the sole cost and expense of the Mortgagor.

SECTION 3.0 - COVENANTS, REPRESENTATIONS AND WARRANTIES

3.1 Title

The Mortgagor warrants that, subject only to the terms hereof and to the right, title and interest of the Mortgagee in the Assigned Rights, so long as any portion of the  Indebtedness is outstanding the Mortgagor will be the owner of the entire lessor’s interest in the Assigned Rights and will have full right to assign them and each of them; that except as agreed to by the Mortgagee there will be no other assignments thereof; that the Assigned Rights will be valid and enforceable in accordance with their terms; that the other parties named therein are not in default under any of the terms, covenants or conditions thereof except for minor defaults in the ordinary course which are not material in the aggregate for the purposes of operating statements for the Land prepared in accordance with generally accepted accounting principles; that as of the date hereof such other parties have no defences, set-offs or counterclaims of a material nature against the Mortgagor; that no Rents have been or will be assigned in priority to this Assignment except to the Mortgagee subject as aforesaid; and that no Rents for any period subsequent to the date of this Assignment have been or will be collected more than two (2) months in advance of the accrual thereof.

3.2 Management

The Mortgagor covenants:  to (i) observe and perform all the obligations imposed upon the Mortgagor under the Assigned Rights and to maintain the Assigned Rights in good standing and not to do or permit to be done anything to impair and not to omit to do anything that would impair the security or enforceability thereof; (ii) to cause the Land to be maintained, managed and leased in accordance with sound business practices; (iii) not, without the prior written consent of Mortgagee heretofore or hereafter given to alter, modify, amend, change or default under the terms of the Assigned Rights or give any consent, concession or waiver or exercise any option of the Mortgagor permitted by such terms, or cancel or terminate the Assigned Rights or accept the surrender thereof or convey or transfer or suffer or permit a conveyance or transfer of the Land or of any interest therein, so as to affect directly or indirectly, a merger of the estates and rights of, or a termination, elimination or material diminution of the obligations of other parties thereunder; (iv) at the Mortgagee’s request, to provide copies and/or details of Leases as the Mortgagee shall from time to time require; and (v) in accordance with sound business practices to cause prompt action, including legal proceedings for the protection, recovery or enforcement of any of the Assigned Rights and all other remedies available to Mortgagor thereunder, to be commenced as soon as reasonably necessary to protect the Mortgagor’s interest.

SECTION 4.0 - DEFAULT

4.1 Definition

In this optional mortgage covenant “Default” means the occurrence of any one or more of the following events:

(1) the Mortgagor has failed to observe or perform or is otherwise in breach of any provision of this optional mortgage covenant which is to be observed or performed by the Mortgagor; or

(2) the Mortgagor has failed to observe or perform or is otherwise in breach of any provision of the Mortgage which is to be observed or performed by the Mortgagor.

4.2 If No Default

Until Default the Mortgagor shall be entitled to receive all Rents which are due and payable, other amounts payable under any of the Assigned Rights and all Leasehold Benefits and shall not be liable to account therefore to the Mortgagee and shall be entitled to exercise its rights with respect thereto, but subject to the provisions of this Assignment.

4.3 Remedies

Upon Default, the Mortgagee and/or any receiver appointed under the Mortgage or otherwise, shall have, in addition to any other remedy, all the remedies in respect of the Assigned Rights as they have under the Mortgage or otherwise in respect of the Land including foreclosure or sale.

No delay or omission on the part of the Mortgagee in the exercise of any remedy for a Default shall operate as a waiver thereof. The remedies available to the Mortgagee under this Assignment shall be in addition to, and exercisable in any combination with, any and all remedies available by operation of law and under the Mortgage and any other security given to the Mortgagee with respect to the Indebtedness or in respect thereof.  The said remedies shall be cumulative and concurrent and not alternative, may be pursued separately, successively or together against the Mortgagor, against the Land or any or all of them at the sole discretion of the Mortgagee and may be exercised as often as occasion therefore shall arise.

4.4 Rents

Upon Default, then in addition to the rights hereby assigned to the Mortgagee, the Mortgagee may but shall not be obligated to collect the Rents, secure the Leasehold Benefits and/or manage the Land.

4.5 Forbearance

If the Mortgagee elects to invoke any of its rights hereunder and thereafter, for any reason, relinquishes to the Mortgagor such rights, this Assignment shall not be terminated but shall remain in full force and effect until the Indebtedness  is paid in full, it being the intent of the parties that the Mortgagee shall, from time to time upon the occurrence of any Default under this Assignment, have all the rights granted hereby.

4.6 Collection of Rents

The Mortgagee is authorized in the name of the Mortgagor (but shall not be bound unless it sees fit) to take from time to time any proceeding which in the opinion of the Mortgagee or its counsel may be expedient for the purpose of collecting Rents or for securing the payment thereof arising under the Leases, to demand and receive the same and to give receipts therefore, to compound, compromise or submit to arbitration any dispute which has arisen or may arise in respect of the Assigned Rights, and any settlement arrived at shall be binding upon the Mortgagor.

4.7 Application of Proceeds

The Mortgagee shall have the power to apply all monies received pursuant to the Assigned Rights in such order as the Mortgagee may reasonably determine, to the payment of the Indebtedness and also toward the payment of any and all sums, monies, costs, charges and expenses incurred by the Mortgagee in exercise of any of its rights and all reasonable expenses for the care and management of the Land, including (without limitation) taxes, insurance, assessments, usual and customary commissions to a real estate broker for leasing real estate and collecting rents, if any, and the reasonable expenses and fees of all solicitors, agents and servants which expenses may be reasonably necessary to exercise the powers granted to the Mortgagee hereunder.  The receipt by the Mortgagee of any other amounts pursuant to this Assignment after a Default hereunder and the exercise of any remedies shall not cure such Default or affect or prejudice the exercise of such remedies.

4.8 Limitation of Mortgagee’s Obligations

The Mortgagee’s obligations as to any amounts actually collected shall be discharged by application of such amounts for any of the purposes permitted hereunder or by the Mortgage.  The Mortgagee shall not be liable for uncollected amounts or for any claim for damages or set-off arising out of the Mortgagee’s management of the Land.  The Mortgagee shall not be liable to any Lessee for the return of any security deposit made under any Lease unless the Mortgagee shall have received such security deposit from the Lessor or such Lessee.  The Mortgagee shall not by reason of this Assignment or the exercise of any right granted herein be responsible for any act committed by the Mortgagor, or any breach or failure to perform by the Mortgagor with respect to any of the Assigned Rights.  Nothing contained herein shall be deemed to have the effect of making the Mortgagee a mortgagee in possession of the Land or any part thereof.

SECTION 5.0 – NOTIFICATION OF OTHER PARTIES

5.1 After Default

The Mortgagee may at any time after Default give to any Lessee, tenant, debtor, trustee or other person from whom the Mortgagor would have been entitled to receive or claim any benefit under the Assigned Right in question (herein called the “Other Party”) express notice in writing of this Assignment.  Without limiting the foregoing the Mortgagee may, after giving such notice, deal with the Other Party in respect of the Assigned Right in question without reference to or consent of the Mortgagor, as if the Mortgagee were the absolute owner of the Assigned Right.

5.2 Before Default

The Mortgagee may at any time before Default, with respect to any or all Assigned Rights give to the Other Party express notice in writing of this Assignment, but such notice shall direct and permit the Other Party to continue to pay Rents and other amounts payable under the Assigned Rights to the Mortgagor and generally to continue to deal with the Mortgagor with respect to the Assigned Rights, as permitted by Section 4.2 until a further notice of Default is given to the Other Party. Subject only to delivery of such further notice the provisions of Section 5.1 shall apply, mutatis mutandis.

5.3 Third Parties

No person shall be concerned to inquire into the state of the account between the Mortgagee and the Mortgagor, or whether any Indebtedness remains secured hereby or whether the Mortgagor is in Default.  The Mortgagor agrees that any Other Party may rely upon any notice given or purporting to be given by the Mortgagee or on its behalf pursuant to Section 5.1 and 5.2 and no deficiency in form or substance thereof shall affect the validity of such notice.  The Mortgagor hereby waives as against any Other Party any claims it might otherwise have by reason of the Other Party acting on such notice.  The Mortgagor further agrees that no Other Party shall be required to honour any assignment or purported re-assignment or claim to be entitled to a re-assignment of an Assigned Right unless the notice of same to the Other Party is duly executed by the Mortgagee.  The Mortgagee agrees to provide such re-assignments and notices thereof at the Mortgagor’s expense upon payment in full of the Indebtedness.
SECTION 6.0 – AUTHORITY

6.1 Power of Attorney

The Mortgagor hereby nominates, constitutes and appoints the Mortgagee to be the true and lawful attorney of the Mortgagor for and in the name of the Mortgagor, but for the use and benefit of the Mortgagee, to give notice of this Assignment and/or of the assignment or re-assignment of any or all Assigned Rights to any person, and subject to the provisions of this agreement, to demand, recover and enforce payment of Rents, and to enforce observance by any Other Party of its covenants and obligations under any Assigned Right, and for the purposes aforesaid or any of them to institute such actions at law or in equity or take such proceedings by distress or otherwise and to make, sign and execute any and all warrants of distress and other documents in the name of the Mortgagor, as the Mortgagee shall deem fit or proper, and to accept in the name of the Mortgagor any re-assignment of any Assigned Rights under Section 2.7.  The cost of all such proceedings and other expenses shall be due by the Mortgagor to the Mortgagee upon demand and constitute Indebtedness and bear interest at the rate applicable from time to time on the outstanding balance of the Indebtedness.  The Mortgagor agrees with the Mortgagee that this power of attorney shall be irrevocable so long as the Indebtedness remains outstanding.

SECTION 7.0 - GENERAL

7.1 Assigns

This Assignment shall enure to the benefit of the Mortgagee, its successors and assigns and shall be binding upon the Mortgagor, its successors and assigns.

7.2 No Merger

Notwithstanding the conveyance or transfer of title to any or all of the Land to any Lessee under any of the Leases, the Lessee’s leasehold estate under such Lease shall not merge into the fee estate and the Lessee shall remain obligated under such Lease to the Mortgagee.

7.3 Power Coupled with Interest

The power of attorney conferred upon the Mortgagee herein is coupled with an interest and cannot be revoked by the Mortgagor.

7.4 Security Agreement


This Assignment shall be deemed to be a security agreement covering both real and personal property and to create a security interest under the applicable personal property security legislation and for such purposes the Mortgagee shall have a security interest in the Assigned Rights thereunder and this Optional Mortgage Covenant shall be deemed to constitute a security agreement as defined in said legislation.  The Mortgagor hereby waives the right to receive any verification statement in respect of any financing statement registered by the Mortgagee in connection herewith.

7.5 After Acquired Land

For valuable consideration, receipt of which is acknowledged by the Mortgagor, the Mortgagor agrees that if and to the extent the Mortgagor’s right, title and interest in any Assigned Rights is not acquired until after the delivery of this Assignment, this Assignment shall nonetheless apply thereto and the security interest of the Mortgagee hereby created shall attach to any such Assigned right at the same time as the Mortgagor acquires rights therein, without the necessity of any further assignment or other assurances.

7.6 Notices

Whenever the Mortgagee or the Mortgagor desires to give any notice to the other, it shall be sufficient for all purposes if such notice is given in the manner provided in the Mortgage.

7.7 Governing Law

This agreement shall be governed by and construed in accordance with the laws of the Province of  New Brunswick and the laws of Canada applicable therein.

7.8 Severability

If any term or provision contained in this Assignment or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Assignment or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby and each term and provision of this Assignment shall be valid and enforceable to the fullest extent permitted by law.

7.9 Captions

The captions preceding the text of the paragraphs or sub-paragraphs of this Assignment are inserted only for the convenience of reference and shall not constitute a part of this Assignment, nor shall they in any way affect its meaning, construction or effect.

7.10 Time of the Essence

Time shall be of the essence in this Assignment in all respects.

7.11 Execution

It is agreed that it is not necessary for the Mortgagee to execute this Assignment, and that upon execution and delivery by the Mortgagor of any Form 23 – Assignment to be delivered by the Mortgagor to the Mortgagee in respect of any of the Leases, this Assignment shall be in full force and effect and shall be binding upon both the Mortgagee and the Mortgagor according to its terms.

7.12 Prior and Other Agreements

This Assignment is separate and independent of any other assignment given by the Mortgagor to the Mortgagee.
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