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                   Form 00689L(    -2011)

DEED OF IMMOVABLE HYPOTHEC (COMMERCIAL)

        THIS                    day of 

BEFORE Mtre                     , the undersigned Notary, practicing in the Province of Quebec at

APPEARED:

RBC LIFE INSURANCE COMPANY, a Canadian Insurance Company under and governed by the Insurance Companies Act (Canada), having its head office at 6880 Financial Drive, 9th Floor, West Tower, Mississauga, Ontario  L5N 7Y5
represented by

duly authorized for the purposes hereof by virtue of

whose address mentioned above was registered under number

                                       in the land register of the registry office for the registration division of 



(the “Lender”)

AND:



(the “Grantor”)


WHO HAVE AGREED AS FOLLOWS:

1.
SECURED OBLIGATIONS 

1.1
LOAN - The Grantor has contracted a loan in an amount of                                             Dollars ($                          ) (the “Loan”) with the Lender pursuant to a commitment letter dated ( addressed by the Lender to, and accepted by, the Grantor (the said commitment letter, as it may at any time and from time to time be extended, renewed, amended, supplemented, restated or otherwise replaced being hereinafter referred to as the “Commitment Letter”).  

The terms and conditions of the Loan, in particular the interest to be paid, costs, installments and due dates are specified in the Commitment Letter and may also be specified in other agreements entered into from time to time between the parties.

The hypothec granted by this Deed secures the full, proper and punctual payment and performance of the following obligations (hereinafter collectively referred to as the “Indebtedness”):

(a) all of the Grantor’s present and future obligations with respect to the Loan as well as all other obligations arising out of any extension of the term, renewal, amendment or replacement of the Loan including, without limitation, all of the Grantor’s present and future obligations under the Commitment Letter and any other agreements relating to the Loan as they may be extended, renewed, amended, supplemented, restated or otherwise replaced from time to time; and

(b) all of the Grantor’s present and future obligations under this Deed.


1.2
APPLICATION OF PAYMENTS - Amounts paid to the Lender by the Grantor or on its behalf may be applied, at the Lender’s discretion, to the capital, interest or other amounts due on any component of the Indebtedness, or even to other amounts due by the Grantor, whether secured or not. 

2.
HYPOTHECS 


2.1
PROPERTY - In order to secure the full, proper and punctual payment and performance of the Indebtedness, the Grantor hypothecates the immovable property hereinafter described as well as all movable property which is presently or which shall be in the future physically attached or joined to the immovable described herein below and which is considered immovable by virtue of law (collectively the “Property”) in favour of the Lender for an amount in capital of





  DOLLARS ($

) plus an additional amount equal to fifteen percent (15%) of such amount, for a total amount of                                                        DOLLARS ($                 ) plus interest on such total amount, from the date of execution of this Deed, calculated annually:

-
at the rate of eighteen percent (18%) per annum,

Fill in only one paragraph
or

-
at Royal Bank of Canada’s prime interest rate plus ten percent (10%) per annum (the prime interest rate is the annual rate of interest announced by Royal Bank of Canada from time to time as the rate of reference then in effect for determining interest rates applicable to Canadian dollar commercial loans granted in Canada).

DESCRIPTION


2.2
(a) RENTS - For the same purpose, namely to secure the full, proper and punctual payment and performance of the Indebtedness, the Grantor hypothecates in favour of the Lender for an amount equal to the total sum indicated in section 2.1, the universality of the existing and future rents payable pursuant to existing and future leases (including amounts payable for any rights of emphyteusis, use or occupation) affecting the whole or part of the Property (collectively the “Rents”). Upon request, the Grantor must provide the Lender with a copy of all such leases.


The Lender authorizes the Grantor to collect the Rents, when due and not in advance, until such time as it withdraws this authorization.


When it collects the Rents, the Lender will receive them as payment on account of the Indebtedness and apply them as provided hereinabove, regardless of whether the Indebtedness is due.  The Lender cannot be held liable for damages caused as a result of the Rents not having been collected and is not bound to inform the Grantor of any irregularity in the payment of such Rents.


2.2
(b) LEASES - The Grantor shall obtain the written consent of the Lender for any amendment it wishes to make to any present or future lease affecting the whole or part of the Property, as well as for any renewal, extension, cancellation, resolution or assignment of said lease or of any rights arising therefrom, which the Grantor may incur or agree to.


The Lender shall not be responsible for the collection of rents or of any other sum payable under the terms of the leases.  None of the provisions contained herein shall be taken to mean that the Lender is in any way liable either as lessor or otherwise for the performance of the obligations of the lessee contained in the lease.


2.3
INSURANCE - For the same purposes, that is to secure payment of the Indebtedness in capital and interest, the Grantor hypothecates in favour of the Lender, for an amount equal to the total sum indicated in section 2.1, all insurance proceeds with respect to the Property or the Rents. 

3.
GRANTOR’S OBLIGATIONS


3.1
INSURANCE 



(a)
General


The Grantor will forthwith insure and while the hypothecs created hereby subsist, keep insured in favour of the Lender each and every building including all fixed improvements and other constructions now on the Property and which may hereafter be erected thereon, both during erection and thereafter, against loss or damage by an “all risks” coverage for perils of fire and such other perils as the Lender may require, including at least loss or damage by explosion, falling object, impact by vehicle or aircraft, rupture of heating, plumbing or air conditioning systems, smoke, riot or civil commotion, vandalism and malicious act, windstorm and hail, to the full extent of their replacement cost on a stated amount replacement cost basis of each and every such building and the amount of the Lender’s interest therein, in lawful money of Canada.  Without limiting the foregoing such policy or policies shall include the following insurance coverage:


(i)
All Risks coverage and malicious damage coverage, including earthquake, flood, by-law contravention and leakage from fire protection equipment on a full replacement cost basis and with the same or adjacent site clause deleted and with loss under each policy payable to the Lender pursuant to Insurance Bureau of Canada approved mortgage clause insurance endorsement, with preference in its favour over any claim of any other person; permission should be granted for the improvements to be vacant or unoccupied for a period of at least thirty (30) days and shall provide for partial occupancy;


(ii)
Comprehensive broad form boiler insurance including fired and unfired pressure vessels insurance, air-conditioning equipment and miscellaneous electrical apparatus, if any, including repair, replacement and by-law contravention and including use and occupancy coverage, for an amount satisfactory to the Lender with loss payable to the Lender by way of an Insurance Bureau of Canada Boiler and Machinery clause;


(iii)
Comprehensive general liability insurance for bodily injury and/or death or property damage in or about the Property, such insurance to afford protection in such amounts as the Lender may from time to time reasonably require, provided that if the Property is to be used for commercial purposes such insurance shall be in an amount not less than two million dollars per occurrence, or such other amount as the Lender may require, written on an inclusive basis;


(iv)
Business interruption insurance or rental insurance coverage acceptable to the Lender for an indemnity period of not less than twelve (12) months and with coverage of not less than 100% of the gross annual rentals from the Property, based on the greater of actual and projected rentals.


All cancellation clauses in the above referenced policies, including those contained in the mortgage clause insurance endorsement, are to provide for at least thirty (30) days prior notice to the Lender of such cancellation.  Such policies shall also provide that the Lender shall receive at least thirty (30) days prior notice of any material alteration of such policy. All such insurance coverage shall be placed and kept in force with an insurance company or companies duly authorized to carry on business as such and under policies satisfactory in form to the Lender.  The Grantor shall direct its insurer(s) to provide certified copies of the policies of insurance to the Lender.  The Grantor will pay all premiums and sums of money necessary for such purposes promptly as the same shall become due and will deliver evidence of renewal to the Lender at least thirty (30) days prior to the expiration of any policy of insurance.

Each policy of insurance shall provide that every loss, if any, shall be payable to the Lender as its interest may appear in accordance with this Deed, subject to the Insurance Bureau of Canada approved mortgage clause. The Grantor will forthwith assign, transfer and deliver to the Lender the policy or policies of insurance and all renewal receipts thereto appertaining. No insurance will be carried on improvements or buildings on the Property other than such as is made payable to the Lender in accordance with the provisions of this paragraph. The Grantor will not do or omit or cause or suffer anything to be done, omitted, caused or suffered whereby the policy or policies of insurance, as aforesaid, may be voided or become void. In the event of any breach of the foregoing covenants respecting insurance, the Lender, without prejudice to its other rights under this Deed, may, at its option, contract such insurance to a value deemed, in the sole opinion of the Lender, adequate to protect the Lender’s insurable interest.  Any amount paid by the Lender shall be added to the Indebtedness, shall bear interest from the time of such payment at the same interest rate per annum as that applicable to the Loan and shall be payable on demand.

Forthwith on the happening of any loss or damage, the Grantor will furnish, at his own expense, all necessary proofs and do all necessary acts to enable the Lender to obtain payment of the insurance monies. The production of this Deed shall be sufficient authority for such insurance company to pay every such loss to the Lender, and such insurance company is hereby directed thereupon to pay the same to the Lender. Any insurance monies received may, at the option of the Lender, be applied in rebuilding, reinstating or repairing the Property or be paid to the Grantor or any other person appearing by the registered title to be or to have been the owner of the Property or be applied or paid partly in one way and partly in another, or it may be applied, in the sole discretion of the Lender, in whole or in part on the Indebtedness or any part thereof whether due or not then due. 


(b)
Condominium Provisions


If the Property is part of an immovable held in divided co-ownership, the insurance provisions set out in subparagraph 3.1 (a) above do not apply and the following will apply to this Deed: 

The Grantor or the syndicate of co-owners or both of them will forthwith insure and while the hypothecs created hereby subsist, keep insured in favour of the Lender against loss or damage by an "all risk" coverage for perils, fire, lightning, earthquake, flood, by-law contravention, windstorm, hail, explosion, impact, vandalism, malicious acts, civil disturbance or riot, smoke, falling objects and other risks, hazards and perils which the Lender might require to the full extent of their replacement cost with a stated amount co-insurance clause in lawful money of Canada, each and every building located on the lands described in the declaration of co-ownership at the date of execution of the present Deed and those which may hereafter be erected thereon, both during erection and thereafter and all fixtures as hereinafter defined or referred to and all other risks, hazards and perils of any nature or kind which the Lender might require depending on the nature of the Property or the use thereof, with a company or companies approved by the Lender.  The improvements within the Property must be insured on an “all risks” basis for full replacement costs.  The policies must contain the Insurance Bureau of Canada approved mortgage clause with the loss payable to the Lender as its interest may appear and the Grantor and the syndicate of co-owners will forthwith assign, transfer and deliver unto the Lender the policy or policies of insurance and receipts thereto appertaining and if the Grantor or syndicate of co‑owners or both of them shall neglect to keep the said buildings or any of them insured as aforesaid, or to deliver such policy or policies and receipts or produce to the Lender at least thirty (30) days before the termination of any insurance, evidence of renewal thereof, the Lender shall be entitled but shall not be obligated to insure the said buildings or any of them, in which event the Grantor shall reimburse to the Lender all amounts paid to contract such insurance, on demand, together with interest at the same rate per annum as that applicable to the Loan from the date of such insurance payment until the date of repayment by the Grantor . The Grantor or the syndicate of co‑owners or both of them shall forthwith on the happening of any loss or damage comply fully with the terms of the policy, or policies, of insurance and, without limiting the generality of the obligation of the Grantor to observe and perform all the duties and obligations imposed on the Grantor by the provisions of the Civil Code of Quebec dealing with divided co-ownership of immovables and by the declaration of co‑ownership including without limitation, the by-laws of the syndicate of co-owners, shall comply with the insurance provisions of the declaration of co-ownership; and the Grantor as a member of the syndicate of co-owners shall seek the full compliance by the syndicate of co-owners of the aforementioned covenants. 


3.2
TAXES – Except as may be expressly provided otherwise in the Commitment Letter, the Grantor binds itself to pay when due, without subrogation, all assessments and taxes to which the Property is subject, including municipal, general and special taxes, church taxes, urban community or school taxes, and taxes for local improvements, water and business taxes as well as all interest and penalties imposed with respect to such taxes (hereinafter collectively referred to as “Taxes”), and to deliver to the Lender proof of payment of such Taxes within thirty (30) days of their due date.


3.3
FEES - The Grantor binds itself to pay all legal fees and expenses and the registration fees paid by the Lender with respect to this Deed, as well as any renewal fees, or for any document or notice required in order to give effect to this Deed or to exercise the rights conferred by it, or for any notice of address, discharge, mainlevée, radiation, as well as the costs of evaluation and land survey, the costs of producing a certificate of location and of certification of registration arising from this Deed, together with all costs legitimately incurred by the Lender in order to preserve and protect the Property or the Rents, or to recover the Indebtedness.  
3.4
PRIOR CLAIMS - The Grantor binds itself to pay all claims to which the law assigns a priority or superior rank in favour of the creditor thereof as against the hypothecs created by this Deed, from the time they are due, save for hypothecs already published at the time of publication of this Deed, known to and accepted by the Lender. Without limiting the obligations of the Grantor pursuant to the foregoing, the Lender may, but shall not be obliged to, pay the amount of any debt secured by hypothec, other charge or real right now or hereafter existing or to arise or be claimed upon the Property, having priority over the hypothecs created by this Deed, including any arrears of Taxes to which the Property is subject and the Grantor hereby agrees to repay to the Lender, on demand, all the amounts so paid by the Lender.  In the event of the Lender paying the amount of any debt secured by such hypothec, other charge or real right, or Taxes, either out of the monies advanced on the security of this Deed or otherwise, it shall be subrogated in and to all the rights and securities of the person or persons, company, corporation or government so paid off.


3.5
RENTS - The Grantor binds itself not to assign or hypothecate the Rents to third parties and not to rent the Property under conditions that are inferior to those of the market.


3.6
REAL RIGHTS - The Grantor binds itself not to subject the Property to any subsequent real rights without the Lender’s prior written consent.


3.7
MAINTENANCE OF THE PROPERTY AND INSPECTION - The Grantor binds itself to adequately maintain the Property including all of its buildings and other constructions now or at any time hereafter built on the land forming part of the Property (the “Buildings”), not to destroy, damage, remove or sell the Buildings in whole or in part and to prevent any use of the Buildings or the Property that might diminish their value.  The Lender, a mortgage default insurer of the Loan or their respective agents may, at any time, enter upon the Property to inspect the Property, or to conduct any environmental testing, site assessment, investigation, engineering report or other study deemed necessary by either the Lender or a mortgage default insurer of the Loan.  The Grantor hereby agrees to pay to the Lender on demand all reasonable costs of such inspection, testing, assessment, investigation or study, as the case may be and this obligation shall be included as part of the Indebtedness and shall bear interest at the same rate of interest per annum as that applicable to the Loan.  The exercise of any of the powers enumerated above in this clause shall not deem the Lender, a mortgage default insurer of the Loan or their respective agents to be in possession, management or control of the Property.


3.8
COMPLIANCE WITH LAWS - The Grantor binds itself to immediately comply with all legislative, regulatory, administrative and other provisions of federal, provincial, municipal or other authorities governing zoning, use, occupation, subdivision, parking, historical or cultural classification, fire, access, loading installations, serviced lots, environmental contamination, toxic substances or other sources of harm to the environment, construction of buildings, public health and safety, as well as all restrictions and private agreements relative to the whole or part of the Property; at the Lender’s request, the Grantor must provide proof of compliance with such provisions and shall make the necessary improvements or alterations, structural or otherwise, at its expense, in order to comply with such provisions.


3.9
CHANGE OF RESIDENCE - The Grantor binds itself to notify the Lender in writing of any change in its principal place of business or its usual residence within thirty (30) days following such change.


3.10 
TAX ON THE INDEBTEDNESS AND WITHHOLDING FROM PAYMENTS - The Grantor binds itself to reimburse the Lender, on request, the amount of any tax (other than the Lender’s income tax) that might be charged with respect to the Indebtedness and that the Lender might be required to pay.  Furthermore, if the Grantor is required by law to make any deduction or withholding from any sum payable by the Grantor to the Lender, the sum payable by the Grantor in respect of which such deduction or withholding is required to be made shall be increased to the extent necessary to ensure that, after the making of such deduction or withholding, the Lender receives and retains (free from any liability in respect of such deduction or withholding) a net sum equal to the sum which it would have received and so retained had no such deduction or withholding been made or required to be made; and the Grantor shall pay the full amount to be deducted or withheld to the relevant taxation or other authority within the time allowed for such payment under applicable law and shall deliver to the Lender within thirty (30) days after it has made such payment to the applicable authority a receipt issued by such authority evidencing such payment.


3.11
EXPENSES INCURRED BY THE LENDER – If, for any reason whatsoever, the Lender’s security or rights under this Deed are diminished, the Lender may take measures and incur such expenses as it deems desirable or necessary for the protection of its security or its rights, without notice to the Grantor, and the Grantor must reimburse the Lender, on demand, for all such amounts paid.  Without limiting the generality of the foregoing (i) if the Property or any of the Buildings as may be situated thereon are not kept in good condition and repair or any act of waste is committed thereon by the Grantor or any other person, whether or not the Grantor has control over the acts of that person, the Lender may enter and complete, repair or manage the Property and (ii) if the Grantor is in default to carry out any of its obligations pursuant to this Deed or pursuant to any other agreement with the Lender relating to the Property or to the Loan, other than a default of payment of a sum of money to the Lender, the latter may, but without being obliged to do so, remedy the state of fact which constitutes the default.  The Lender may also, among other things, perform in the Grantor’s name any of the latter’s obligations towards third parties which pertain to the Property and may also pay to third parties any amount which the Grantor obligated itself under this Deed or under any such other agreement with the Lender relating to the Loan to pay and failed to pay to third parties.  Notwithstanding any other provision of this Deed, if the Lender considers that there is an emergency or that its rights are threatened, the Lender does not have to notify the Grantor before acting.  


The Grantor undertakes to reimburse to the Lender, upon request, all sums paid or incurred to complete, repair or manage the Property, as well as all expenses so paid or incurred by the Lender to remedy a default or protect its security or rights pursuant to the foregoing provisions.  All costs and expenses of the Lender which the Grantor is obligated to repay to the Lender and all other amounts (other than principal and interest payable on the Loan) due to the Lender pursuant to this Deed or to any other agreement relating to the Property or the Loan shall also form part of the Indebtedness secured by this Deed and bear interest payable on demand from their disbursement by the Lender until their entire repayment at the same rate of interest per annum (unless otherwise provided in the Commitment Letter) as the rate applicable to the Loan.
3.12 CONSTRUCTION - In the event that the Grantor erects buildings or improvements upon the Property,

(a) the Grantor agrees that it will proceed with due diligence with the erection and completion of the buildings or improvements in accordance with the plans and specifications approved or to be approved by the Lender and any mortgage default insurer that has insured the Loan secured by this Deed;

(b) the Lender may, in its absolute discretion, advance the Loan in such amounts from time to time as the inspector or valuator of the Lender may approve and the Lender may deem proper, it being the intention that the Loan may be advanced as the buildings or improvements progress in such amounts as the Lender may in its absolute discretion deem prudent;

(c) the Lender shall be at liberty to retain out of any and all advances to be made such sums as it may deem necessary to cover the payment of any and all amounts owing, or which could be owing, to the persons who have taken part in the construction or renovation of the Property and who may benefit from legal hypothecs under the Civil Code of Quebec until all such amounts have been paid and any rights of such persons against the Property are discharged, and the Lender shall not be liable or responsible to the Grantor for the validity or correctness of any such claim.  If the Lender pays any amounts secured by such legal hypothec to an amount greater than the balance of monies which it shall have on hand to be advanced under the Loan, the Grantor hereby agrees to repay such sums to the Lender on demand, such sums bearing interest at the same rate as that applicable to the Loan up to the date on which such repayment is made by the Grantor;

(d) in case the Grantor should fail in the erection of the buildings or improvements or should neglect to carry on the work of erecting the buildings or improvements with reasonable diligence, the Lender may, in its absolute discretion, enter upon the Property with power, in its absolute discretion, to alter the plans and specifications if it deems it necessary to do so in order to complete the buildings or improvements, and may complete the same and apply all or any unadvanced portion of the Loan towards payment of the costs (and interest thereon, if any) of completing the buildings or improvements.  If it is unable to properly complete the building(s) or improvements with the unadvanced portion of the Loan, and it advances, pays or lays out any further sum therefore, such further sum shall be deemed to be a further advance made by the Lender to the Grantor which shall form part of the Indebtedness secured by the hypothecs created by this Deed and which the Grantor hereby undertakes to repay to the Lender on demand, such sums bearing interest at the same rate as that applicable to the Loan up to the date on which such repayment is made by the Grantor; 

3.13 ALTERATIONS - The Grantor will not make nor permit any demolition, alterations, or additions to the Property without the prior written consent of the Lender, and will not use the lands and Buildings forming part of the Property or permit them to be used for a purpose other than as disclosed to the Lender on or before the date of this Deed without the written consent of the Lender.

3.14 NO OBLIGATION TO ADVANCE - The Grantor agrees that neither the execution nor registration of this Deed nor the advancing of any part of the Loan shall bind the Lender to advance said money or any unadvanced portion thereof, but that the advance of the money or any part thereof shall be in the sole discretion of the Lender.

3.15 EXTENSIONS OF TIME - No extension of time given by the Lender to the Grantor, or by anyone claiming from the Grantor, or given under any dealings with the owner of the Property, shall in any way affect or prejudice the rights of the Lender against the Grantor or any other person liable for payment of the amounts secured by this Deed.

3.16 EXPROPRIATION - If the whole or part of the Property is expropriated by a public authority pursuant to statutory authority, any monies paid in compensation for the expropriation of the whole or part of the Property shall be paid to the Lender in order to be applied in reduction of the Indebtedness then outstanding.  The Lender, through its agents or employees, may order a survey and/or property valuation of the Property in order to ascertain the value of the expropriated lands and the remaining lands.  The Grantor hereby agrees to pay to the Lender forthwith on demand any and all reasonable costs, charges and expenses incurred by the Lender for such survey and or property valuation, such sums bearing interest at the same rate as that applicable to the Loan up to the date on which such repayment is made by the Grantor. 

4.
DEFAULT  


4.1
EVENTS OF DEFAULT - The Grantor shall be in default of its obligations in any of the following events:


(a)
failure by the Grantor to pay the Lender when due the capital, interest or any other amount owing on account of the Indebtedness;


(b)
should any representations or warranties made by the Grantor pursuant to this Deed or any other document with respect to the Indebtedness be inaccurate;

(c)
failure by the Grantor to carry out any of its obligations pursuant to this Deed, the Commitment Letter or any other agreements or documents relating to the Indebtedness or pursuant to law, or, the Grantor being otherwise considered in default under the Commitment Letter;

(d)
in the case where the Grantor operates an enterprise, should the Grantor cease to operate it or should it substantially change its nature;


(e)
should the Grantor become or declare itself insolvent, become bankrupt, or, in general, take measures in order to arrive at a compromise, an arrangement or an agreement with its creditors, or for the purpose of its liquidation or adjudication in bankruptcy;

(f)
should proceedings be undertaken against the Grantor for the purpose of its liquidation or to declare it bankrupt that are not contested with due diligence by the Grantor and are not dismissed or cancelled within twenty-one (21) days from the day they are undertaken;


(g)
should a right that has priority or preference of rank over the hypothecs granted pursuant to the Deed be registered against the Property or the Rents;


(h)
in the case of prior notice by a prior ranking creditor or a hypothecary creditor of its intention to exercise its priority or hypothecary right or other security, or in the case such right or such security is exercised, on in the case of taking of possession by a secured creditor or appointment of a sequestrator with respect to any part of the Property or the Rents;


(i)
should the Property or the Rents be seized and the seizure not be lifted within the ten (10) days following;


(j)
should construction of any building on the Property cease prior to its completion for a continuous period of more that ten (10) days;


(k)
should a person (including the State) other than the Grantor demand or claim the right to demand from the Lender payment in full or in part of amounts that the Lender may disburse to the Grantor pursuant to any document with respect to the Indebtedness.


4.2
EFFECTS - Without limiting its right, at any time and at its discretion, to receive payment of amounts due on demand, the Lender may, as soon as any of the events enumerated in subsections (a) to (j) of section 4.1 hereinabove occurs, (i) refuse to advance funds to the Grantor or to make credit available to it pursuant to the Commitment Letter or other documents relating to the Indebtedness, (ii) demand full and immediate payment of amounts owing on account of the Indebtedness including, without limiting the generality of the foregoing, all amounts owing or otherwise payable pursuant to this Deed, which shall then become due and payable, and (iii) exercise, at its discretion, without restriction nor other prior notice except those provided by law, all rights and recourses to which it is entitled by law, including the following hypothecary rights which are then available: 

-
taking in payment;

-
sale by judicial authority;

-
the taking of possession for purposes of administration;

-
sale by the Lender.

In the event of occurrence of the default provided for in subsection (k) of section 4.1, any obligation of the Lender to advance funds to the Grantor or to make credit available to it pursuant to documents relating to the Indebtedness automatically ceases, without requirement of a prior notice or demand to the Grantor, who expressly renounces thereto and authorizes the Lender to exercise any right set out in this section 4.2. 


4.3
ADMINISTRATION OF THE PROPERTY

(a) If, in the exercise of its hypothecary rights, the Lender becomes the administrator of any property hypothecated by this Deed and if the provisions of the Civil Code of Quebec on the administration of the property of others apply, the rules contained in such provisions must be adapted in order to take into account the fact that the Lender is acting to preserve its interest as hypothecary creditor;

(b) the Lender, whether it has simple or full administration of the property hypothecated by this Deed, may negotiate with tenants, suppliers and contractors of the Property, sign leases, service contracts or management contracts, renew or resiliate such contracts, bring an action at law in order to enforce respect of the obligations under such contracts, grant discharges of such obligations, undertake or carry‑out all maintenance, repair, renovation or improvement work on the Property, and, generally, do all things which the Lender considers advisable for the operation of the Property, the protection of the property hypothecated by this Deed or the safeguard of its rights;

(c) notwithstanding any provisions of law, if the Lender administers the property hypothecated by this Deed, (i) it is not obliged to make an inventory, take out insurance, provide security or invest the amounts which it collects and (ii) it is not obliged to render an annual account of its administration of the property hypothecated by this Deed and, if it has to render a final account upon termination of its administration, it may do so by providing the Grantor with a statement of account made in the form used in the normal course of its business;

(d) if the Lender collects the Rents by exercising the rights granted to it by this Deed, the Lender shall not be liable for any loss or damage resulting from non‑collection of the Rents and the Lender shall be entitled to grant a discharge for any Rent which it collects and to charge management fees comparable to those prevalent in the market.

5.
MISCELLANEOUS


5.1
NATURE OF THE OBLIGATIONS - Each of the obligations of the Grantor is indivisible and full performance of its obligations may be required from each and every one of its heirs, legatees, legal representatives, successors or assigns.


In the case where any provision of this Deed, the Commitment Letter or of any other documents or agreements referred to in section 1.1 hereinabove should be null, without effect or deemed not written, all other provisions of this Deed, the Commitment Letter and of such other agreements and documents shall remain valid and in force as being severable from the said provisions.


5.2
PAYMENT - The Grantor shall make all payments for which it is liable to the Lender at the branch indicated herein, or at any other place that the Lender shall designate in writing, in legal tender of Canada at the time of payment.


5.3
ELECTION OF DOMICILE - Any service, notice or notice of default shall be made to the Grantor at its domicile. However, if the Lender is not successful in finding the Grantor at its domicile, service or notice may be done or made at the office of the Clerk of the Superior Court for the district in which the Property is located and in which the Grantor elects domicile for the purposes hereof.


5.4
OCCURRENCE OF DEFAULT - The Grantor shall be in default of performing its obligations with respect to the Indebtedness and pursuant to this Deed by the mere lapse of time without the requirement of notice or of notice of default.


5.5
WAIVER - The Grantor may not claim that an act or omission by the Lender constitutes or implies a waiver of its right to invoke a default by the Grantor or to assert a right arising out of such default unless the Lender explicitly so declares following the occurrence of such default.  


5.6
DOCUMENTS - The title documents, certificates of search, certificates of location, insurance contracts and other documents relating to the Property and the Rents shall remain, at the Lender’s discretion, in its possession until full repayment of the Indebtedness.


5.7
REPRESENTATIONS AND WARRANTIES - The Grantor represents and warrants the following: 


(a)
it is the absolute owner of the Property by valid and incontestable title, and the Property as well as the Rents are free from any prior claims and the only hypothecs affecting them are those declared in section 7.1 of this Deed; furthermore, the Rents have not been assigned to a third party;


(b)
All Taxes due to the date hereof and to which the Property is subject have been paid without subrogation; 


(c)
The Grantor’s matrimonial status, if applicable, is as stated in section 7.2 of the Deed;


(d)
if the Grantor is married, no change in his(her) matrimonial status has occurred since his(her) marriage and there is no agreement between the spouses to modify their matrimonial regime or their marriage contract, nor a motion for confirmation by the court of such agreement, nor an application for separation as to property, separation from bed and board, annulment or divorce.


5.8
INTERPRETATION - Whenever the context so requires, the gender and number are interchangeable.

5.9
JOINT AND SEVERAL LIABILITY - If there is more than one Grantor under this Deed, each one shall be jointly and severally (solidarily) liable for the obligations stipulated in this Deed and arising out of it.  However, each joint and several debtors renounces to the right to be subrogated in the Lender’s rights and authorizes the Lender to grant discharges and waivers to the other joint and several debtors or with respect to the hypothecs resulting from this Deed, without however such joint and several debtor being discharged from its obligations under the terms of this Deed.


5.10
TRANSFER OF PROPERTY - In case of total or partial transfer of the Property or the Rents, the Grantor undertakes to repay the Lender the outstanding amount of the Indebtedness including, without limitation, all interest due and accrued and any prepayment indemnity as may have been agreed upon in the Commitment Letter or in any other separate agreement between the parties.


5.11
EQUIPMENT - The Grantor declares that it owns the air conditioning, heating, plumbing, refrigeration and lighting systems, the accessories and the equipment placed in the Buildings forming part of the Property as well as the elevators and the machinery therein, by absolute title and they were physically attached or joined to the Buildings to ensure the utility of the immovable forming part of the Property. It binds itself not to remove such equipment and accessories without the prior written consent of the Lender.


The preceding representations and undertakings also apply to the equipment and accessories that will replace or be added to the existing equipment and accessories.


5.12
EXONERATION - If the Lender has the possession of the Property, it shall be exempt from the obligation to maintain the use for which the Property is normally intended, to make it productive or to continue its operation or use.

5.13 RIGHTS CUMULATIVE – The rights granted pursuant to this Deed are cumulative with, and not alternative to, or in substitution of, any other right or security held by the Lender.  The exercise by the Lender of one of its rights does not prevent it from exercising any other right granted to it pursuant to this Deed, another security or the law.


The Lender may, separately or successively, exercise the rights granted to it by this Deed with respect to any part of the Property or the Rents, without being obliged to do so on all property of the Grantor hypothecated pursuant to this Deed, without prejudice to its recourses with respect to the remaining property so hypothecated, and it shall not be in any way obliged to exercise its rights against any other person liable for the Indebtedness nor to exercise any other security securing the Indebtedness.

6.
INTERVENTION of Co-owner

Intervenes to this Deed,         





, who:


(a)
declares that it is the co-owner of the Property in undivided co-ownership with the Grantor;


(b)
for the same purposes as those for which the Grantor grants the hypothecs in this Deed, grants the same hypothecs for the same amounts in favour of the Lender on its undivided interest in the Property and on its undivided interest in the Rents;


(c)
declares itself bound, jointly and severally with the Grantor, by all provisions contained herein inasmuch as they affect it or are applicable to it as co-owner; 


(d)
unless having personally guaranteed the Indebtedness, will only be bound hypothecarily on its undivided interest, as real guarantor.

7.
PREVIOUS CHARGES, MATRIMONIAL STATUS, TITLE


7.1
CHARGES - The following are the hypothecs presently affecting the Property or the Rents:


7.2
MATRIMONIAL STATUS



(a)
of the Grantor: 



(b)
of the intervening co-owner (if applicable):


7.3
TITLE - The mode of acquisition, the place of registration and the registration number, where applicable, of the title establishing the right of the Grantor are as follows:

8.
NATIONAL HOUSING ACT


If this mortgage is insured by the Canada Mortgage and Housing Corporation, this Mortgage shall also be governed by the provisions of the National Housing Act, R.S.C. 1985, c. N‑11, as amended or replaced from time to time.

9.
LANGUAGE 

The parties hereto confirm that it is their wish that this Deed as well as all documents relating hereto, including notices, have been and shall be drawn up in English.  Les parties aux présentes confirment que c’est leur volonté que cet acte de même que tous les documents, y compris les avis, s’y rattachant, soient rédigés en anglais seulement.

WHEREOF ACTE


EXECUTED at

on the day, month and year first mentioned and remaining of record in the minutes of the undersigned notary under the number


AND AFTER DUE READING, the parties hereto have signed with and in the presence of the undersigned notary.







